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APPELLANT'S PRELIMINARY STATEMENT

The main propositions urged by appellees in their

brief is that the appellant, in raising the objections to

the instructions of the trial court referred to in appel-

lant 's brief, has (1) "ignored entirely the powers and

duties of a federal judge in performing his function of

presiding at a trial and instructing a jury, '

' and (2) that

the appellant has taken certain excerpts from the court's

instructions and treated them as if they constituted the

complete instructions on the law to be applied, "ignor-

ing completely the rest of the trial court 's instructions,

and thereby violating the cardinal principle of testing



the judge's charge in its entirety." (Appellees' Brief,

page 4.)

Appellees have divided the argument in their brief

into four main headings, which headings are lettered

"A," "B," "C" and "D" respectively. We shall reply

to each of said divisions separately.

I.

REPLY TO APPELLEES' SUBDIVISION "A"

(Appellees' Brief, page 5.)

This subdivision deals entirely with the functions,

powers and duties of a federal judge presiding at the

trial and instructing the jury.

Appellees (Brief, page 6) call attention to the fact

that a federal judge presiding at a jury trial is not to be

considered a mere umpire of litigation between the

parties, but that, on the contrary, "His function is more
positive * * * and a duty exists upon him to direct and

superintend the trial."

Before examining the cases cited by appellees in

support of their position, let us see what the limita-

tions are upon the functions of a federal judge in pre-

siding at a jury trial.

Chief Justice Hughes, in the case of Quercia v.

United States, 289 U. S. 466, 470; 53 S. Ct. 698, in dis-

cussing the power of a federal judge to comment on the

evidence in a jury trial, said

:

"This privilege of the judge to comment on the

facts has its inherent limitations. His discretion



is not arbitrary and uncontrolled, but judicial, to

be exercised in conformity with the standards gov-
erning the judicial office. In commenting upon tes-

timony he may not assume the role of a witness.

He may analyze and dissect the evidence, but he
may not either distort it or add to it. His privilege

of comment in order to give appropriate assistance

to the jury is too important to be left without safe-

guards against abuses. The influence of the trial

judge on the jury 'is necessarily and properly of
great weight' and 'his lightest word or intimation
is received with deference, and may prove con-
trolling/ This Court has accordingly emphasized
the duty of the trial judge to use great care that
an expression of opinion upon the evidence ' should
be so given as not to mislead and especially that it

should not he one-sided' ; that 'deductions and
theories not warranted by the evidence should be
studiously avoided'." (Emphasis ours.)

What was said by Chief Justice Hughes in the fore-

going case is but a recognition of certain principles that

had been enunciated in the earlier case of Starr v.

United States, 153 U. S. 614, 624, 625 ; 14 S. Ct. 919.

In the latter case, Chief Justice Fuller, in speaking for

the court, said

:

"It is true that in the Federal courts the rule

that obtains is similar to that in the English courts,

and the presiding judge may, if in his discretion he
think proper, sum up the facts to the jury ; and if

no rule of law is incorrectly stated, and the matters
of facts are ultimately submitted to the determina-
tion of the jury, it has been held that an expression
of opinion upon the facts is not reviewable on
error. * * * But he should take care to separate the

law from the facts and to leave the latter in

unequivocal terms to the judgment of the jury as

their true and peculiar province. M'Lanahan v.



Universal Insurance Co., 1 Pet. 170, 182. As the

jurors are the triers of facts, expressions of opinion
by the court should be so guarded as to leave the

jury free in the exercise of their own judgments.
They should be made distinctly to understand that

the instruction is not given as to a point of law by
which they are to be governed, but as a mere opin-

ion as to the facts to which they should give no more
weight than it was entitled to. Tracy v. Swarthout,
10 Pet. 80, 96; Games v. Stiles, 14 Pet. 322. The
same rule prevails in the courts of many of the

states, and in the charge in Commonwealth v. Self-

ridge, referred to by the court below, these views
were expressed upon the subject: 'As to the evi-

dence, I have no intention to guide or interfere

with its just and natural operation upon your
minds. I hold it the privilege of the jury to ascer-

tain the facts, and that of the court to declare the

law, to be distinct and independent. Should I

interfere, with my opinion, with the testimony in

order to influence your minds to incline either

way, I should certainly step out of the province of

the judge into that of an advocate. All that I can
see necessary and proper for me to do in this part of

the cause, is to call your attention to the points or
facts on which the cause may turn, state the promi-
nent testimony in the case which may tend to estab-

lish or disprove these points, give you some rules by
which you are to weigh the testimony, if a con-

trariety should have occurred, and leave you to

form a decision according to your best judgment,
without giving you to understand, if it can be
avoided, what my own opinion of the subject is.

Where the inquiry is merely into matters of fact,

or where the facts and law can be clearly discrimi-

nated, I should always wish the jury to leave the

stand without being able to ascertain what the

opinion of the court as to those facts may be, that

their minds may be left entirely unprejudiced to

weigh the testimony and settle the merits of the



So the Supreme Court of Pennsylvania says

:

'When there is sufficient evidence upon a given
point to go to the jury, it is the duty of the judge
to submit it calmly and impartially. And if the
expression of an opinion upon such evidence be-

comes a matter of duty under the circumstances
of the particular case, great care should be exer-

cised that such expression should be so given as
not to mislead, and especially that it should not be
one-sided. The evidence, if stated at all, should be
stated accurately, as well that which makes in

favor of a party as that which makes against him

;

deductions and theories not warranted by the evi-

dence should be studiously avoided. They can
hardly fail to mislead the jury and work injustice.'

Burke v. Maxwell, 81 Penn. St. 139, 153. See also 2

Thompson on Trials, Sees. 2293, 2294, and cases

cited." (Emphasis ours.)

This court has also acquiesced in the views expressed

in the foregoing case. Thus in San Pedro, L. A. & S. L.

R. Co. v. Thomas, (C. C. A. 9), 187 Fed. 790, 792, the

court said

:

1
' In the exercise of sound discretion a court may.

aid a jury, by explaining the evidence in a way to

show the bearing of proved facts upon the issues

to be determined; but instructions designed to

guide to a conclusion favorable to either party are
apt to restrict the freedom of jurors in the exercise

of their own reasoning faculties, and thereby en-

croach upon their right to place their own estimate
upon the importance of evidentiary facts."

All that was held in the case of United States v.

Philadelphia & Reading Railroad, 123 U. S. 113, 114,

8 S. Ct. 77, referred to on pages 6 and 7 of appellees'

brief, is that a federal judge may comment on the evi-

dence and give his opinion upon questions of facts. The



6

trial judge in the present instance, as we will hereafter

show, went much farther than that.

It will be observed from the case of Vicksburg &
Meridian R. Co. v. Putnam, 118 U. S. 545, 553, 7 S. Ct. 1,

2, quoted from by appellees on page 7 of their brief,

that a federal judge may comment on the evidence, pro-

vided "no rule of law is incorrectly stated." We will

show in its proper place in this brief, that in the pres-

ent case the trial judge incorrectly stated rules of law.

What was said in the case of Capital Traction Company
v. Hof, 174 IT. S. 1, 13, 14, 16, 19 S. Ct. 580, 585, as

shown on pages 8 and 9 of appellees ' brief, is practically

to the same effect as what was said in the Putnam case

referred to above.

In the case of Young v. Corrigan, 208 U. S. 431, re-

ferred to on pages 9 and 10 of appellees' brief, it was

merely held (Syll. 6) that "the court properly charged

that it was proper for the jury to consider plaintiff's

failure to call her mother as a witness and draw such

inferences as were reasonable from the circumstances

because of such failure." The trial court in the present

instance, as we will hereafter show, certainly went far

beyond anything that was sanctioned by the foregoing

case.

The case of dwell v. Benson, 285 IT. S. 22, 61,

52 S. Ct. 285, 296, referred to on pages 10 and 11 of ap-

pellees ' brief, was a suit in equity. In that case the court

merely made the general observation that a jury trial in

the federal courts, is a trial by a jury "in the presence

and under the superintendence of a judge empowered

to instruct them on the law and to advise them on the

facts." Certain other cases are cited by appellees on
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page 11 of their brief to the same effect.

On page 12 of their brief, appellees cite the cases of

Barrett v. Virginian Railway Co., 250 U. S. 473, 476,

39 S. Ct. 540, 541, and Herron v. Southern Pacific Co.,

283 U. S. 91, 92, 51 S. Ct. 383, to the effect that "when-
ever in the trial of a civil case, it is clear that the state

of evidence is such as not to warrant a verdict for a

party, and that if such verdict were rendered, the other

party would be entitled to a new trial, it is the right and
duty of the judge to direct the jury to find according

to the views of the court." In view of the fact that there

is substantial evidence in the record in the present case

to support all of appellant's charges of negligence, we
do not see what application the rules laid down in the

said cases cited by appellees have to the case before us.

Appellees (Brief, page 12) also urge upon the court

the rule recognized in Roedegir v. Phillips, 85 P. (2d)

995, to the effect that in the federal courts there exists

a broad exercise of discretion in the trial judge to set

aside a verdict of a jury, when in his opinion the verdict

is contrary to the clear weight of the evidence. In the

present instance the trial court did not set aside any
verdict. However, the effect of his instructions, to which

appellant objected, was to direct the jury to bring in a

verdict in favor of defendants in connection with the

issues involved in said instructions. The court expressly

held in the Roedegir case, cited by appellees (page 996)

that a "Verdict can be directed only where there is no

substantial evidence to support recovery by the party

against whom it is directed," etc. There was certainly

substantial evidence in favor of the plaintiff in the

present instance to support the issues which in effect
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were withdrawn from the consideration of the jury by

the court's said instructions.

There are other cases cited by appellees in subdivi-

sion "A" of their brief which we will consider in dis-

cussing their subdivision "B".

In subdivision "A" of their brief, appellees' coun-

sel merely deal with general rules relative to the prerog-

atives of federal judges in jury trials. They attempt to

apply those rules to the charges of the trial court in-

volved in this appeal in later portions of their brief.

II.

REPLY TO APPELLEES' SUBDIVISION "B"

(Appellees' Brief, page 16.)

In this subdivision appellees' counsel give their

analysis of the charges of the trial judge contained in

appellant's Specifications of Error I, II and III.

After setting forth a portion of the charge of the

trial court (Appellees' Brief, pages 17-20), counsel for

appellees argue that "the statements assigned as error

were not the complete charge of the trial court and in

fact were not instructions on the law, but his comment

on the evidence * * *."

As a preface to what we shall say hereafter, we desire

to call the court's attention to what was said by this

court in the case of Sacramento Suburban Fruit Lands

Co. v. Parker (C. C. A. 9), 36 Fed. (2d) 926, 927. In

that case, Judge Rudkin, after criticising the argu-

mentative instructions of the trial judge and after citing



various federal decisions in support of his conclusion

that the said instructions were erroneous, said

:

"A majority of these cases were criminal, but
the right to a fair and impartial trial by jury ex-

tends to civil cases as well." (Emphasis ours.)

It is because we strongly feel that the instructions

of the trial court in this case deprived the appellant of

"a fair and impartial trial by jury" is the reason for

this appeal.

In connection with the insistence of appellee 's coun-

sel that the statements assigned as error by appellant

were not the trial court's "instructions on the law, but

his comment on the evidence," we desire to call atten-

tion to the statement of the trial court (R. 361) at the

beginning of his charge to the jury:

" * * * I have the power to suggest to you what
my idea is as to the determination of the questions

of fact. I can sum up the evidence in the case and
give you an idea. I do not intend to do that, gentle-

men, because you are competent judges of the

weight and value of the evidence."

Here we have the trial judge at the very beginning

of his instructions informing the jury in clear and

unequivocal language that he does not intend to com-

ment on the evidence. He informs them in positive and

direct language that he has confidence in their judg-

ment, and that he is going to leave the question of the

weight and value of the evidence exclusively to them.

The jury undoubtedly took the trial judge at his word.

As said in Quercia v. United States, supra : '

' The influ-

ence of the trial judge on the jury 'is necessarily and



10

properly of great weight ' and his lightest word or inti-

mation is received with deference and may prove con-

trolling.
'

'

In view of the statement of the trial judge above re-

ferred to, can it be said that the jury understood that

the portions of the judge's instructions objected to by

appellant were merely comments on the evidence, and

not binding instructions on the law? We think not.

When lawyers have such a difficult time in determining

what is a comment and what is an instruction as to the

law (the law books are full of cases involving such in-

stances), what can be expected of the average layman

on the jury? This is especially true where, as in the

present instance, the trial judge expressly tells the

jury that he does not intend to make any comments on

the evidence "because you are competent judges of the

weight and value of the evidence. '

'

Neither do we feel that the effect of the court 's state-

ment was obviated by his subsequent statement (R.

362):

"You are the sole and exclusive judges of the

facts in this case, and even though you may have
some idea as to how I might determine the case if it

were left to me, it is your duty to decide it accord-

ing to your own lights and you need not follow me
in any suggestion of the way I would determine the

matters of facts in the case."

The foregoing statement was also made by the court

at the beginning of his instructions, and the jury may
well have understood therefrom that what the court

was referring to was possible comments previously

made by him during the trial of the case. This conclu-
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sion is borne out by the statement of the court that the

jury were the sole judges of the facts and were to de-

termine the facts according to their own lights "even

though you may have some idea as to how I might deter-

mine the case. The court's language implies that he is

referring to some idea that the jury already may have

had at the time the court was speaking to them, not some
idea the jury may subsequently form by reason of some-

thing the judge might thereafter say.

Be that as it may, the court distinctly informed the

jury that he did not intend to comment on the evidence,

and nowhere thereafter in his instructions does he help

the jury by informing them that what he is saying is

merely his comment or his opinion. It was impossible

for the jury to separate any possible comment or opin-

ion of the court relative to the facts from his binding

instructions on the law.

Let us now consider appellant 's first Specification of

Error and determine whether it is merely the trial

judge's comment on the evidence, as contended by ap-

pellees, or was an instruction on the law.

The statement of the trial judge included in appel-

lant 's Specification of Error I was made while the court

was instructing the jury in connection with the first

charge of negligence set forth in plaintiff's amended

complaint (R. 366). This charge of negligence is as

follows

:

"In compelling plaintiff to work in and about

a place of great danger ; that is to say, immediately
under a log hanging in the precarious position

hereinbefore described.
'

'
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The court then calls the attention of the jury to the

evidence relative to whether plaintiff was ordered to

"Snare the lower log" (R. 366). Then after stating that

the Employers' Liability Act of Oregon does not con-

template that the employer supervise each detail of the

work (a question which we will consider hereafter),

the court advises the jury as follows, which is the matter

designated in appellant 's Specification of Error I

:

"Also into that question enters the suggestion

which I made to you a while ago that the plaintiff

apparently considered that the place was not one
of great danger himself. If that were the situation

he could hardly charge negligence to the defendant
for not knowing that the place was dangerous when
the plaintiff himself did- not think it was." (R.

367.)

Even though the foregoing could be held to be a

comment on the evidence, it was a prejudicial, one-sided

comment, and therefore, highly improper.

One of the vital issues in this case was whether the

defendant was negligent in requiring plaintiff to work

in a place of great danger. The court in the portion of

the instruction above referred to signals out one item

of the evidence, namely, the fact that plaintiff testified

that he put his hand on the log and it looked compara-

tively solid (R. 83) and he tells the jury in effect that

from that circumstance alone the plaintiff
'

' could hardly

charge negligence to the defendant for not knowing

that the place was dangerous.

"

The statement of the court ignores the evidence to

the effect that there were "lots of chunks and limbs" at

the place where the accident occurred (R. 87).
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The said statement ignores the evidence that plain-

tiff was acting under pressure in choking logs, as testi-

fied to by him (R. 62, 63) :

"Q. Why didn't you wait until the caterpillar

got back to have pulled that off ?

A. Well, we was supposed to keep that cater-

pillar going too.

Q. What do you mean, you were supposed to

keep the caterpillar going?

A. Well, we were supposed to have those

chokers set when they got back there, so as to be

ready to go out with another turn.

Q. Had you received any orders in that regard f

A. We had, and it was an established rule

among all the men.

Q. Who gave you those orders *

A. Well, the camp boss was the one that gave

us the orders.

Q. Who was the camp boss?

A. The camp boss ?

Q. Yes, who was he?

A. Mr. Wonsyld.

Q I believe you may take the stand now. Now
how much time did you have in the performing ot

the work of setting chokers for that caterpillar !

A Well, I figure he would, approximately, on

the average' make a trip every ten minutes, on the

average, and maybe we would get a couple ot

chokers set in there and they would come in, a turn,
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and would knock them off and we would have to

set them over, so, therefore, we was right on our
toes to keep them chokers set.

'

'

The said statement in question further ignores the

evidence relative to plaintiff 's acting at the time of his

injury upon the orders of Harpell, his immediate su-

perior (See appellant's first brief, page 20).

The statement of the court under consideration takes

a partial, one-sided view of the evidence, and, therefore,

even though it could be held to be merely a comment, it

is condemned by practically all the federal decisions.

As said by Chief Justice Hughes in the Quercia case,

supra, at page 470.

"This Court has accordingly emphasized the

duty of the trial judge to use great care that an
expression of opinion upon the evidence ' should be

so given as not to mislead, and especially that it

should not be one-sided.

"

This court has also taken the same view. Thus in the

case of Williams v. United States (C. C. A. 9th), 93 Fed.

(2d) 685, 692, Judge Garrecht, in speaking for the

court, said.

"A federal trial judge need not summarize the

evidence at all. But if he undertakes to do so, the

summary must be fair and adequate. The authori-

ties are agreed that it must not be onesided." (Em-
phasis ours.)

Also in the case of O'Shaughnessy v. United States

(C. C. A. 5th), 17 Fed. (2d) 225, 228, Circuit Judge

Walker said

:
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"General statements in the charge, to the effect

that the jury were at liberty to disregard the court's

views * * * and to base their verdict on their own
conclusions from the evidence, did not cure the fault

in the charge of a lack of impartiality in submitting
the evidence to the jury, or justify the court in

making one-sided recitals of evidence, or in fur-

nishing arguments in behalf of only one side of
issues as to which the evidence was conflicting."

(Emphasis ours.)

If the fault was not cured in the foregoing case by
the general statement of the court that the jury were at

liberty to disregard his views, it would be doubly so in

the present instance where the court informed the jury

that he was not going to comment on the evidence.

Again in Cline v. United States (C. C. A. 8th), 20

Fed. (2d) 494, 496, the court said

:

"Only the facts that might have a tendency to

weigh against the defendant were pointed out,

—

none that weighed in his favor were mentioned. If

the court feels that it is under duty to review the

facts for the purpose of aiding the jury in a correct

understanding of them, it must do so in fairness to

both litigants, and not state only the facts on one
side of the issue ;

* * *."

In discussing the question as to whether the defend-

ant compelled plaintiff to work in a place of danger, the

court did discuss the evidence bearing on the question of

whether Harpell, the foreman, ordered plaintiff to

"Snare the lower log" (R. 366) . However, when it came

to discussing the question of whether the defendant

was negligent in not knowing the place was dangerous,

the only circumstance referred to by the court (R. 367)

is the fact that plaintiff stated that before he went
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under the log he put his hand on it and it looked com-

paratively solid (R. 83). Based upon that circumstance

alone the court told the jury plaintiff "could hardly

charge negligence to the defendant for not knowing

that the place was dangerous," * * * (R. 367). The court

ignored entirely the other evidence above referred to

which was favorable to plaintiff and which should have

been weighed by the jury in determining whether the

defendants were negligent in not knowing the place was

dangerous. In this connection it was especially impor-

tant for the jury to have considered the testimony to

the effect that Harpell, the foreman, was at the logs in

question first and ordered plaintiff to come down and

bring two chokers, and when plaintiff got down there

Harpell ordered him to snare or choke the lower log

(See appellant's first brief, page 6). Under such cir-

cumstances, plaintiff would have had a right to assume

that Harpell had determined that the operation of snar-

ing the lower log was safe before ordering him to per-

form the task. This undoubtedly caused him to make
a less careful inspection of the log than if no order to

snare the lower log had been given. Further, in passing

on the question of whether the defendants were negli-

gent in not knowing the place was dangerous, the court

should have called the attention of the jury to the fact

that Harpell was at the logs and failed to testify that

he had made any inspection of them. The court should

also have called the attention of the jury to the evidence

showing the position of the logs and also to the evi-

dence showing that the upper log rolled off without any

outside force being applied. If the court was going to

comment on the evidence dealing with the question of

the negligence of defendant in causing the plaintiff to

work in a place of danger, all the circumstances above
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referred to should have been mentioned. Instead of

doing so, the court only refers to one circumstance,

namely, the fact that plaintiff apparently placed his

hand on the log and it looked comparatively solid to

him, and based on this circumstance alone, the court

tells the jury that plaintiff apparently considered the

place not one of great danger, therefore, "he could

hardly charge negligence to the defendant for not know-
ing that the place was dangerous" (R. 367). Under
such circumstances, even though it could be said that

the statement under consideration was merely a com-
ment on the evidence, it could not be sustained as it was
partial, one-sided, and in effect an argument in favor

of the defendant.

It is the sincere opinion of the appellant, however,

that the portion of the court's instructions under con-

sideration was not a mere comment or opinion on the

evidence, but was for all intents and purposes a binding

instruction on the law. It in effect told the jury that as

plaintiff apparently considered that the place was not

one of great danger himself (from the cursory exam-

ination made by him), he was not entitled to charge

negligence to the defendants for not knowing that the

place was dangerous. We feel that our interpretation of

the instruction before us is fully justified. How were

the jury to tell that the court was not instructing them
on a point of law when he told them that under the cir-

cumstances narrated, plaintiff "could hardly charge

negligence to the defendant for not knowing the place

was dangerous." If he intended his statement to be

merely an expression of opinion that was not binding

on them, then he should have told the jury so at the time

he gave the instruction.
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As said by the court in the case of Starr v. United

States, supra, (153 U. S. at page 625) :

"He (the judge) should take care to separate
the law from the facts and to leave the latter in

unequivocal terms to the judgment of the jury as

their true and peculiar province. * * * As the jurors
are the triers of facts, expressions of opinion by
the court should be so guarded as to leave the jury
free in the exercise of their own judgments. They
should be made distinctly to understand that the

instruction is not given as to a point of latv by
which they are to be governed, but as a mere opin-

ion as to the facts to which they should give no more
weight than it was entitled to." (Emphasis ours.)

In the present instance the court not only failed to

apprise the jury at the time the instruction in question

was given that it was a mere opinion as to the facts and

not an instruction on a point of law, but he had pre-

viously informed the jury that it was not his intention

to comment on the facts at all.

In the case of Tracy v. Swartwout, 35 U. S. 79, 9G, the

court had before it an instruction, the language of

which, in our judgment, was not as mandatory as the

one before us. Notwithstanding such fact the court said

:

"In the instruction under consideration, the

court say to the jury, that, 'admitting the merchan-
dise in question was only subject to an advalorem
duty of fifteen per cent, yet the circumstances
under which the dispute about the rate of duties

arose, ought not to subject the collector to the pay-
ment of more than nominal damages.' * * * This
language seems to be susceptible of but one con-

struction, and that is, that as the plaintiffs refused
to give the bond required by the collector, who
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acted in good faith, they ought to recover no more
than nominal damages. That the jury considered
this direction as controlling their verdict, is clearly

shown by the damages which they assessed. And,
indeed, it is not perceived how they could have given
any other effect to the charge/'

In the foregoing case, the court charged the jury-

that they "ought not" to do a certain thing. In the pres-

ent case, the trial court charged the jury that under the

circumstances narrated the plaintiff "could hardly"

charge negligence to the defendant. We do not feel that

the language used in the instruction considered in the

Swartwout case is any more binding than that used in

the instruction before us.

The instruction considered by the court in the case

of Nyback v. Champagne Lumber Co. (C. C. A. 7th),

109 Fed. 732, 737, is very similar to the one we now have

under consideration. In that case, Judge Woods said:

"In respect to the vital issue whether the hole

in the floor, into which the plaintiff stepped, should
have been guarded, the court, in the first instance,

said : 'Now I do not ivant to take that question from
the jury ; it is in the case ; and yet I hardly think
the jury will be warranted in finding that the mill

was not properly constructed, so far as the hole is

concerned;' and, on the return of the jury into the

court for further instruction, said :

' Well, the court

has told you on that point that I didn't think you
would be justified in finding from the weight of the

evidence in the case that the mill was faultily con-

structed, because the evidence on that question is

all on one side.' It is a question of law whether
given evidence is sufficient to justify a proposed
finding, and, to avoid misunderstanding, the court 's

first statement should have been accompanied with
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an explanation 'separating the law from the facts/
and giving the jury to understand that the opinion
expressed had reference only to the question of
fact, and that that question was submitted to them
upon evidence legally sufficient to support a verdict
either way. The final statement, though doubtless
not so intended, withdrew the question from the
jury. When the jury is told that the evidence is all

on one side, it is equivalent to an explicit direction

to find accordingly."

What is said by the court in the foregoing case is

equally applicable to the instruction before us. The
court in the present instance not only failed to separate

the law from the facts, but also failed to advise the jury

that any opinion expressed had reference only to the

question of fact. Further, when the trial court in the

present case called the attention of the jury to only

one item of evidence, which was adverse to plaintiff, and
told them in effect that that fact alone was sufficient to

authorize a finding against plaintiff on the issue in

question, the court in effect withdrew all the other evi-

dence on said issue from the consideration of the jury.

What the court did was equivalent to what was done by
the lower court in the Nyback case, namely, was equiva-

lent to telling the jury that the evidence is all on one

side on said issue and to find accordingly.

In the case of J. C. Shaffer & Co. v. West Tennessee

Grain Co. (C. C. A. 6th), 271 Fed. 820, 826, the court

instructed the jury to the effect that there were two

disinterested witnesses whose testimony tended to sup-

port the contention of the defendant, and that if the

jury believed them they ''would be warranted" in find-

ing the weight of evidence to be in favor of defendant.

The court, in holding that the instruction was erroneous

and prejudicial, said

:



21

"While this additional charge was 'judicial and
dispassionate,' nevertheless it was not so carefully
guarded as to leave the jury free to exercise an
independent judgment. Nor was the jury given to

understand, unequivocally, that it was not bound
by the court's opinion. The effect of this charge
was to advise the jury to disregard proven facts and
circumstances * * *." (Emphasis ours.)

In the case of Wallace v. United States (C. C. A.

6th), 291 Fed. 972, 974, the court in referring to the

limitation upon the powers of federal judges in jury

trials, said

:

"While the charge here given carefully cau-
tioned, by repeated statements, that whatever the
judge said must be taken as an expression of his

opinion only, and was not binding upon the jury,

which was told that the responsibility rested on it

for deciding the disputed facts, yet on account of

the necessary effect of these * * * portions of the

charge, we must classify it with those which were
condemned by this court" in certain specified

cases."

In the case of United States v. Philadelphia & Read-

ing Railroad Co., cited on page 14 of appellees' brief,

the court expressly instructed the jury that whether

the government has proved mistake "is for you to de-

termine." The court then goes on to say that in its

judgment it would be unjust to so find, and ends up by

saying "In other words, while the court does not desire

to control your findings, but submits the question to

you, it is of opinion that you should not, under the cir-

cumstances, find for the plaintiff." There was nothing

in the instruction given in that case that would lead a

jury to believe that the court was giving a binding in-
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struction on the law. On the contrary, the court ex-

pressly told the jury that the question involved "is for

you to determine," and in the same instruction stated

that he did not desire to control their findings, but was
merely giving them his opinion. That is quite different

from the question before us, where the court, without

saying anything about the matter being his opinion,

calls the attention of the jury to a single item of evi-

dence, which is adverse to the plaintiff, and says if that

is the situation, plaintiff "could hardly charge negli-

gence to the defendant" in the particular specified.

Another case chiefly relied upon by appellee is St.

Louis, I. M. & S. Ry. Co., referred to on pages 14 and 15

of their brief. In that case the court informed the jury

that they had the power to render a verdict for one cent

or for $25,000. The court then stated "upon this point

you will probably have no difficulty, as the evidence

clearly shows negligence and consequent liability on

the defendant, though this is a question of fact exclu-

sively within your province to determine/' In the fore-

going instruction the court clearly informed the jury

that he was merely giving them his opinion on a ques-

tion of fact, and expressly told them that such question

of fact was exclusively within their province to deter-

mine. Nothing like that was said in the instruction be-

fore us, and the jury had no way of knowing what part

of the instruction was comment and what part was in-

struction upon the law.

On pages 14 and 15 of their brief appellees' coun-

sel, after referring to certain evidence to the effect that

plaintiff was an experienced woodsman and that plain-

tiff had put his hand on the log and that it had looked

comparatively solid or perfectly safe, goes on to say:
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"In view of this evidence and the fact that
plaintiff was inexperienced it was fair comment
for the jndge to say 'If that were the situation'

—

that is, if the jury found the facts to be that the
plaintiff, an experienced logger, did not consider
the place of great danger—'he could hardly charge
negligence to the defendant for not knowing that
the place was dangerous.' The court did not pre-
clude the jury from finding the defendant negli-

gent on this charge, but was expressing his opinion
that the evidence left it doubtful that the defendant
was negligent in this particular; that plaintiff's

proof was weak on this point."

The fallacy of the foregoing argument is disclosed

from the authorities we have heretofore cited in this

brief. In the first place, the court's summary was one-

sided and partial. In the second place there was no

separating of the law from the facts in said instruc-

tion. In the third place, the jury was not made distinctly

to understand that the instruction was not given as to

a point of law by which they were to be governed. In

the fourth place, the language of the instruction under

consideration is no stronger than the language of the

instruction in the case of Tracy v. Swartwout, supra,

where the court held that the words '

' ought not '

' in the

instruction were not mere expressions of opinion but

were mandatory in character.

On page 26 of their brief, we find appellees' coun-

sel making the following argument

—

"The jury in considering the high degree of

care imposed by the act had a practical matter be-

fore it. A corporation employer can only act

through its servants. Even assuming (though not

admitting same), that it was necessary for the de-



24

fendant to have had some foreman or vice-princi-

pal specifically examine each log before directing

plaintiff to choke same, such examination and selec-

tion of the logs to be choked would have had to be

done by some human being, a man experienced in

the woods, and one in all probability very much
like the plaintiff. His examination would have been
similar to the plaintiff's, looking the log over and
placing his hand upon it and exercising human dis-

cretion and judgment as to whether it was safe."

In view of the testimony as to the position of the

logs at the time of the accident (appellant's first brief,

page 5), if plaintiff had ben a foreman, and had merely

made the cursory examination of the logs testified to by

him (R. 83) and if another employee of the defendants

had been injured by the fall of said logs in relying upon

plaintiff's examination, we feel that the court, in an

action by the injured employee, could almost have in-

structed the jury as a matter of law that under the cir-

cumstances the plaintiff had failed to exercise the high

degree of care for the protection of said employee re-

quired by the Employers ' Liability Act of Oregon.

On pages 27 and 28 of their brief, appellee 's counsel

state

:

"The judge's comment was judicious and fair

for another reason which was apparent to the judge
from the evidence. In an early part of his charge

the court stated as follows (R. 362) :

'There is a situation which I shall suggest to

you, and that is that the plaintiff in this case testi-

fied that before he attempted to choke this log he

put his hand upon it and it seemed firm to him, or

apparently—'comparatively,' I think, was the

work he used. You will remember that testimony.
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I am not trying to quote it just exactly, but you will

remember his testimony. Now, if that is the situa-
tion, gentlemen, it might be that the accident then
was without fault of any kind. It has not been out-
lined in the testimony or the evidence in this case as
to why this log fell, and I think that any inference
that is drawn as to why the log fell is pure specula-
tion, because I do not think that the evidence out-
lines any situation from which you could deter-
mine what was the cause of the fall of the log. '

'

'

When the trial judge informed the jury that

—

"I think that any inference that is drawn as to

why the log fell is pure speculation, because I do
not think that the evidence outlines any situation
from which you could determine what was the cause
of the fall of the log—

"

he was, in our judgment clearly in error. The testimony

in this case, in our opinion, clearly discloses that the

jury would have been justified in finding that the acci-

dent occurred by reason of the dangerous manner in

which the logs were lying.

The evidence discloses that the logs were forty feet

long (R. 60). The top log was two or three feet through

(R. 60, 247, 287). The lower log was two feet through

(R. 60)—maybe eighteen or twenty inches, something

like that (R. 246). The lower log was smaller than the

upper (R. 60, 246, 287). The uphill ends of the two logs

that fell off at the stump were from five to eight feet

apart (R. 83, 220, 277). The logs were not quite parallel.

The downhill end of the upper log was resting upon and
directly over the downhill end of the lower log. The
lower ends of the logs were toward the landing—one

end resting on the other (R. 83, 223). The logs were
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crossed on the lower end (R. 219). The lower end of the

upper log was 'practically straight over the top' of the

end of the lower log (R. 277).

While the logs were in this position, according to

Lynch, the plaintiff, Harpell, his foreman, ordered him
to snare or choke the lower log (R. 60, 90, 91). While
Lynch was in the act of snaring the lower log, the upper

log rolled off and hit him (R. 60, 64).

Harpell testified (R. 217, 218) :

"A. Well, I happened to look up there just

about the time the log hit him. It slid off from on
top, and he was underneath and it hit him on the

back of his neck, doubled him up and kind of slid

down his neck and slid up on his shoulder. There
was a lot of loose dirt there, and he just kind of

squashed out from the loose dirt, and I started to

straighten him out and he was conscious again be-

fore I got him straightened out. That is about all

there was to that.
'

'

Harpell further testified (R. 224) :

"Q. Now, if the log was lying there in such a
manner that it would come off while they were put-

ting a choker on it, would it have been necessary to

have used a 'cat' on it?

A. No, it would not have been necessary if it

was that loose; it could have been jarred off of

there."

The upper log rolled off without any outside inter-

ference.

We feel, therefore, that the evidence was amply suf-

ficient to have justified the jury in finding that the upper
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log rolled off by reason of the dangerous manner in

which it was lying on the lower log. Negligence may
be shown from circumstantial evidence as well as from
direct evidence.

As said in Gillilan v. Portland Crematorium Ass 'n,

120 Or. 286, 290, 249 P. 627

:

'

' Defendant asserts there is no evidence of neg-
ligence and that its motion for a directed verdict
should have been allowed. It is true there is no
direct evidence as to what caused the marble shutter
to fall, but this does not preclude recovery if, from
all of the facts and circumstances surrounding the
accident, a reasonable inference may be drawn that
its falling was due to the failure of the defendant
to exercise due care.

'

'

Again in Wilbur v. Home Lbr. & Coal Co., 131 Or.

180, 183, 282 P. 236, the court said:

"The general rule that the mere happening of
an accident is not evidence of negligence does not
mean that negligence may not be inferred from
facts and circumstances surrounding its occur-
rence."

Also in the case of Hoffman v. Peerless White Lime
Co., 317 Mo. 86, 99, 296 S. W. 764, 771, the court said

:

"We think that the jury, as triers of the facts,

might reasonably and properly draw the inference
from all the evidence herein, that, had defendant or
its foreman made an inspection of the bluff before
putting plaintiff to work at the foot of the bluff, it

would, or could have discovered the loosened condi-
tion of the rocks which fell and injured the plain-
tiff in time, b}^ the exercise of ordinary care, to have
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removed said rocks, and thereby have prevented
injury to plaintiff. We are of the opinion that plain-

tiff 's evidence sufficiently established the negli-

gence charged, for 'negligence, like any ultimate
fact in issue, may be established as well by reason-
able inferences from other facts as by more direct

It seems to us that in the present instance in view

of the evidence that the logs were on an incline and

lying almost parallel with each other and that the end

of the upper log was in a rather precarious position on

the end of the lower log and that the upper log rolled

off without any outside interference, while plaintiff was

attempting to put a choker around the lower log, the

jury would have been justified in drawing the inference

that the upper log rolled off by reason of its precarious

position, and that if the defendants had made even an

ordinary inspection, leaving out the high degree of care

required by the Employers' Liability Act, they would

have discovered the insecure position of the upper log.

We feel, therefore, that under the evidence in this

case, the observation of the trial judge under considera-

tion that he thought "that any inference that is drawn
as to why the log fell is pure speculation" was wholly

unjustified. While no exception was taken to the state-

ment of the court before us, we feel that it was highly

prejudicial to plaintiff and prevented him from having

a fair trial. This court under its Rules (Rule 11) may
notice a plain error though not assigned. As said in

Oppenheim v. United States, 241 Fed. 625, 628

:

"The defendants finally urged that the charge
of the court was so one-sided as to amount to a
summing up on behalf of the government. Examina-
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tion of the charge constrains us to find that this

criticism is just. Although no objection or excep-
tion was taken to it, we may consider it as a plain
error under rule 11 of this court." (Citing authori-

ties.)

Counsel for appellees in their brief (page 28) em-

phasize the fact that plaintiff stated that he did not

know what knocked the log down, and that the other

witnesses did not testify as to why it fell. Even so, that

did not warrant the court in making the statement under

consideration. The facts in this case, as disclosed by the

evidence, were amply sufficient to have justified the jury

in finding that the upper log fell because of its precar-

ious position, and because plaintiff stated that he did

not know what knocked it down is wholly immaterial.

As held in Western Steel Car & Foundry Co. v. Cun-

ningham, 158 Ala. 369, 48 So. 109, Syll. 3 :

*

"Plaintiff, with other employees of defendant,
under the charge of a superintendent, was engaged
in moving lumber on a car, on tracks connecting by
a turntable. While it was on the turntable, and after

the table had been moved, it fell on him. The evi-

dence showed the dimensions of the lumber and of

the car, the manner in which the lumber was loaded,

the description of the turntable, and tended to show
that the load was unusually large, considering the

length of the lumber, and, while plaintiff's tvit-

nesses testified that they did not knoiv what caused
the lumber to fall off, they testified that the car was
standing perfectly still, and that there was no jar or
shock. Held, that there was evidence for the jury
that the accident was caused by the negligence of

the superintendent in not seeing that the car was
properly and securely loaded, and did not leave the

question of the cause wholly in conjecture, as dis-

tinguished from inference. '

'
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In referring to appellant's Specification of Error

II, appellees' counsel (Brief, page 32) make the follow-

ing observation

:

"The desperation of counsel for appellant to

find error in the trial court 's instructions is clearly

shown by this specification. Here we find an excerpt

of the charge of the trial court that is not even a
complete sentence. The remainder of the sentence

is omitted and indicated by astericks (App. Brief,

p. 25). Counsel for appellant in this instance are

not merely making a hypercritical criticism of the

instruction of the court, but have gone further and
distorted the expression of the court."

The entire paragraph of the charge, a portion of

which was excepted to by appellant, reads as follows

:

"Of course, in that charge, gentlemen, also ap-

pears the question of whether it looked dangerous
to him. If it was obvious that the upper log should

have been secured, why, then the company might
have been guilty of negligence in failing to secure it,

but the question is whether in the general supervi-

sion of this work without regard to detail of a par-

ticular situation in which an experienced woods-
man was engaged, the company did neglect every

device, care and precaution. '

'

The portion of the foregoing instruction that is in

script is the part to which appellant took exception.

Mr. Boesen stated his exception to the instruction of

the court as follows (R. 381, 382) :

'

' I should also like an exception to Your Honor 's

instruction to the effect, as I understood it, that the

defendant would not be negligent in not securing

the log unless it appeared obviously dangerous;
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that there again is the question whether the defend-
ant in exercising the care required by the Em-
ployer's Liability Act would have secured it, and
not whether it was obviously dangerous. '

'

The reason why Mr. Boesen excepted to the portion

of the instruction above set forth is that he felt it was
clearly erroneous. It is our understanding of the law
that if you except to an entire instruction and any part

of it is good, your exception cannot be sustained. Mr.
Boesen had this rule in mind when he excepted to the

portion of the instruction above referred to.

As said in Hill v. Wood, 142 Or. 143, 154, 19 Pac.

(2d) 89:

u * * * ^e action of the lower court must be sus-

tained, under the numerous rulings of this court to

the effect that if any material part of the instruc-
tion except to is good, an exception taken to the
entire instruction must be overruled. '

'

However, a reading of the instruction under con-

sideration shows that it is erroneous in its entirety, and
Mr. Boesen might well have excepted to the whole of

the instruction, instead of the portion set forth in Speci-

fication of Error II.

The charge of the court under consideration was
given in connection with the second charge of negli-

gence in plaintiff's amended complaint, namely, that

the defendant was negligent

—

'

' In not securing said upper log before attempt-
ing to put the choker around the lower log, so as to

prevent the same from falling upon plaintiff in the

manner hereinbefore described."
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In view of the evidence in this case as to the position

of the upper log (see appellant's first brief, page 5),

and also in view of the fact that there was substantial

evidence to the effect that plaintiff's immediate su-

perior, Harpell, directed plaintiff to choke the lower

log, the instruction given by the court now under con-

sideration was highly improper.

Under the evidence, the question for the jury to de-

termine was whether the defendants in the exercise of

th high degree of care imposed upon them by the Em-
ployers ' Liability Act would have secured the upper log

before requiring the plaintiff to snare the lower log, if

the jury found that the plaintiff was directed to snare

or choke said log. The court, however, tells the jury, in

referring to plaintiff 's said charge of negligence that

—

"If it was obvious that the upper log should
have been secured, why, then the company might
have been guilty of negligence. '

'

We have shown the vice of the foregoing instruc-

tion in appellant's opening brief, pages 25-33. Further,

everything that we have said in this brief in discussing

the effect of the court's instruction covered by appel-

lant's Specification of Error I is equally applicable to

the instruction under consideration. It certainly cannot

be considered as a mere comment on the evidence.

Counsel for appellees, however, in their brief (page

34) argue that our interpretation "is a distorted one

and ignores the complete thought expressed by the trial

court." Counsel are referring to our failure to consider

the latter portion of the court's instruction under con-

sideration to the effect that

—
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"the question is whether in the general supervision

of this work, without regard to detail of a particular

situation in which an experienced woodsman was

engaged, the company did neglect every device,

care and precaution." (R. 368.)

In our opinion the foregoing extract from the court's

instructions is more erroneous, if anything, than the

portion of the instruction objected to by appellant. In

the first place, the language of the court is so indefinite,

it is difficult to determine what he meant. What he is

apparently attempting to say is that the question for the

jury to determine was whether the defendants exer-

cised the necessary care in the general supervision of

the work, namely, in having a competent bull chaser or

strawboss to supervise the operation, and that they

were to ignore the detail of the particular situation in

which the plaintiff, an experienced woodsman, was en-

gaged. In other words, the court told the jury in effect

that in passing on the question of defendants' alleged

negligence in the particular charged, they only had to

consider whether the defendants' general plan of super-

vision was proper, and that they could ignore the par-

ticular situation existing where plaintiff was injured,

namely, they could ignore the evidence that where plain-

tiff was injured there were lots of chips and limbs (R.

87) ; they could ignore the evidence to the effect that

plaintiff at the time of his injury was working under

pressure (R. 63), and, principally, they could ignore the

evidence to the effect that at the time plaintiff was in-

jured, he was obeying the order of his foreman, Harpell

(R. 60, 80, 89, 90, 91, 156, 172, 241). The portion of the

instruction referred to, therefore, was palpably erron-

eous and we do not need to comment on it further.
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The appellees refer to the case of VanNorden v.

McCormick Lumber Co., 17 Fed. (2d) 568, on pages 24,

26, 27, 33, 34, 35 and 36 of their brief. In that case there
was no evidence of any negligence on the part of the de-
fendant. In the present instance the defendants created
a dangerous situation by allowing logs to ride loose on
top of the logs attached to the caterpillar (E. 58, 59, 60).
In the VanNorden case, if there was any negligence, it

was the negligence of a co-employee whom plaintiff was
not "required to obey." In the present instance, how-
ever, there was substantial evidence to the effect that
plaintiff was injured while obeying the orders of a fore-
man or strawboss, whose orders he was bound to obey
(see appellant's first brief, page 6).

Referring to appellant's Specification of Error III,
counsel for appellees make the following statement on
page 35 of their brief

:

"With reference to Specification of Error III,
again we find counsel for appellant treating a com-
ment or expression of opinion by the court as an
instruction on a rule of law.

"

In said Specification of Error III, appellant ex-
cepted to the following instruction of the trial court
(R. 368) :

"Again we have the same situation, the plaintiff
himself inspected the log and came to the conclu-
sion that it was not dangerous. It is doubtful if he
can charge to the defendant a failure to inspect."

This instruction was given in connection with the
charge in plaintiff's amended complaint (R. 11) that
defendants were negligent "In not inspecting said logs
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before directing plaintiff to put a choker around the

same."

Here we have the court making another argument

in favor of the defendants. He tells the jury in effect

that what plaintiff did constituted an inspection, when

all that plaintiff did, according to his testimony was to

put his hand on the log (R. 83). The statement of the

court ignored all the other factors that must be consid-

ered in passing on the question of the sufficiency of

plaintiff's inspection, namely, the necessity for haste,

the order of Harpell, etc.

Further the fact that plaintiff may have inspected

the log would not relieve defendants of their non-

delegable duty to use every care and precaution for the

protection of plaintiff. Under the Employers' Liability

Act the plaintiff did not assume the risks incident to his

employment, and his contributory negligence, if any,

was no defense. What plaintiff may have thought about

the safety of the situation is immaterial. That did not

affect the non-delegable duty of defendants to use every

device, care and precaution for plaintiff's safety.

As stated in Hollopeter v. Palm, 134 Or. 546, 562, 291

Pac. 380, 387

:

"It is well settled that such requirement of the

Employers' Liability Act is a nondelegable duty

imposed upon the employer, and the responsibility

cannot be changed from the employer to the em-

ployee, whatever his knowledge or opinion might

he. We need not pause to cite authorities upon this

point." (Emphasis ours.)

Again in Dickerson v. Eastern & Western L. Co., 79

Or. 281, 292, 155 Pac. 175, 179, the court said

:
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"The enactment (Employers' Liability Act)
under consideration does not directly impose any
such duty upon the employee (to exercise reason-

able care). So far as liability is concerned, it rests

primarily upon the negligence of the defendant
contributing to the accident. Under the statute the

heedlessness of the plaintiff is an ingredient only
for the purpose of mitigating damages. '

'

Can it be said that it was a mere matter of opinion

for the trial court in the instruction under consideration

to tell the jury that what the plaintiff did constituted an

inspection of the log ? Can it be said that it was only an

expression of opinion on the facts for the court to say in

effect that as plaintiff made an inspection "It is doubt-

ful if he can charge to the defendant a failure to in-

spect?" The court did not tell the jury that this was
merely a comment. How were they to know? He had
previously told them as we have seen, that he was not

going to comment on the evidence. This instruction vio-

lated the rule laid down in the Starr case, supra (153

U. S. at page 624) :

"They (the jury) should be made distinctly to

understand that the instruction is not given as to a
point of law by which they are to be governed, but
as a mere opinion as to the fact to which they
should give no more weight than it was entitled to."

The said instruction also violated the rule recog-

nized in the Nyback case, supra, (109 Fed. at page 737)

:

" It is a question of law whether given evidence
is sufficient to justify a proposed finding, and, to
avoid misunderstanding, the court's * * * state-
ment should have been accompanied with an ex-
planation 'separating the law from the facts, and
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giving the jury to understand that the opinion ex-

pressed had reference only to the question of fact '.
'

'

The instruction under consideration also violated the

principles laid down in the other cases cited by us herein

in discussing Specification of Error I.

We submit, therefore, that the giving of the instruc-

tion under consideration, and the giving of the other

instructions heretofore referred to, were erroneous and
prejudicial to plaintiff and constituted reversible error.

Appellees' counsel (brief, pages 37, 39) quote other

instructions given by the trial court in regard to the

duty of defendants under the Employers ' Liability Act.

The giving of these instructions, however, merely served

to confuse the jurors, and did not cure the error of

giving the prior instructions. The giving of inconsistent

instructions constitutes reversible error.

As said by Justice McKenna in the case of Deserant

v. Cerillos Coal Railroad Company, 174 U. S. 409, 420,

20 S. Ct.967:

"We think the instructions * * * given at the
request of defendant * * * are so far inconsistent

with the other instructions that they tended to con-
fusion and misapprehension."

Also in Cummings v. Pennsylvania R. Co., (C. C. A.

2), 45 Fed. (2d) 152, the court said

:

" (The jury) was left to take its choice between
two inconsistent statements of the law, one of which
was wrong and one right. This so deprived the de-

fendant of its right to have the jury plainly and
correctly instructed to the end that there should be
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no misapprehension of the law that the exception

to the charge based on this ground must be sus-

tained.
'

'

The general rule is also stated in Reid's Branson

Instructions to Juries (3rd Ed.), page 283, Sec. 104, as

follows

:

" There is a violation against misleading in-

structions where the court gives contradictory in-

structions on a material issue. The instructions

must be consistent and harmonious. The fact that

one instruction is correct does not cure the error in

giving another that is inconsistent with it.

"

See, also, Malloy v. Marshall-Wells Hardware Co.,

90 Or. 306, 327, 176 P. 589.

III.

REPLY TO APPELLEES' SUBDIVISION "C"

(Appellees' Brief, page 40.)

This subdivision contains appellees' analysis of the

trial judge 's charge covered by appellant's Specification

of Error IV.

We feel that we have thoroughly covered this mat-

ter in appellant's opening brief (pages 43-47) and,

therefore, will not consume the court 's time by further

discussing the charge in question in this brief.
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IV.

REPLY TO APPELLEES' SUBDIVISION "D"

(Appellee's Brief, page 46.)

In this subdivision appellee's counsel cite authority

to support the proposition that "instructions must be

considered as a whole and read together."

Among the authorities cited by counsel (appellee's

brief, page 47) is Mathews v. City of La Grande, 136 Or.

426, 439, 299 P. 99, where the court said

:

"It is Hornbook law that the court's instruc-

tions are to be read and considered as a whole, and

if found correct to such a degree that they iully and

fairly present the matters at issue to the jury, the

verdict of the jury, based thereon and on the evi-

dence in the case will not be disturbed.

It seems to us that it is clearly apparent in the pres-

ent instance that the trial court's instructions, consid-

ered as a whole, did not fairly and fully present the mat-

ters at issue to the jury, for the following reasons

:

1. They are misleading and inconsistent.

2. They confused the standard of care imposed upon

the defendants by the Employers ' Liability Act with the

duties of the plaintiff as an employee.

3. They gave undue prominence to particular fea-

tures of the evidence that was adverse to plaintiff.

4 They, in effect, as we have heretofore shown,

withdrew from the consideration of the jury certain
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specifications of negligence charged against defendants

in plaintiff 's amended complaint, upon which there was

substantial evidence.

One thing that was highly prejudicial to the plain-

tiff, and, which, in our opinion, prevented him from

having a fair trial, was the fact that the court repeat-

edly called the attention of the jury to the so-called

inspection of the logs made by plaintiff. The court first

calls attention to said so-called inspection and says that

under such circumstance "the accident might have been

without fault" (R. 363). He again calls attention to

such circumstance (R. 367) and tells the jury that if

such were the situation, plaintiff could hardly charge

negligence to the defendant, etc., and once more on page

368 of the Record the court reminds the jury "that the

plaintiff himself inspected the logs." The giving of such

undue prominence to a particular feature of the case

was highly prejudicial to the plaintiff.

As stated in Reid's Branson on Instructions to

Juries (3d Ed.), Sec. 105, page 290

:

"Where an instruction lays especial stress upon
certain features of the case in such a way as to take

the jury's attention from other phases upon which
there might be a recovery, it should be refused, al-

though it asserts a correct principle of law. And so,

where there are several important issues involved in

a cause, it is error to point out any one issue in such

a way as to make it appear to be the dominant one."

(Emphasis ours.)

On page 49 of their brief, counsel for appellees cite

authority to the effect that under Section 269 of the

Judicial Code, as amended, the rule in the federal courts
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has been 'that unless an appellant can show from the

entire record the denial of some substantial right, there

will be no reversal."

We feel that we have shown that the instructions of

the trial judge objected to by appellant were highly

prejudicial to him and deprived him of his substantial

right to have a fair trial.

Further, the Supreme Court of the United States

has ruled that "in jury trials erroneous ruling are pre-

sumptively injurious, especially these embodied in in-

structions to the jury" : Fillippon v. Albion Vein Slate

Co., 250 U. S. 76, 82, 39 S. Ct. 435.

CONCLUSION

We respectfully submit that the instructions of the

trial court in this case, in the various particulars re-

ferred to in this brief, gave the jury a warped and dis-

torted view of the rules of law governing actions based

upon the Employers' Liability Act of Oregon. This is

especially true as the court failed entirely to call to the

attention of the jury that assumption of risk was not a

defense under said Act. We are confident that after this

court has reviewed the instructions of the trial judge, it

will reach the conclusion that their tenor was such as to
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have deprived defendant of his right to have a fair and
impartial trial.

We respectfully submit that the judgment appealed
from should be reversed.

Eespeetfully submitted,

Green & Boesen,

B. A. Green,

Chris. Boesen,

R. K. Powell,
Attorneys for Appellant.


